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(i) 
QUESTION PRESENTED 


Where a husband and wife reside in Maryland wherein 
actions for alienation of affections are abolished by Statute 
and where the affections of the husband for the wife have 
been alienated by the tortious actions of the defendant oc- 


curring in the District of Columbia wherein such conduct 


is actionable does |the law of the District of Columbia or 
of Maryland apply to an action brought by the wife against 
the defendant for damages? It is submitted that the 
answer is that the law of the District of Columbia applies. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the 
District of Columbia entered upon the granting of a motion for judgment 
non obstante veredicto in favor of the defendant and against the plaintiff, 
hereinafter designated as appellee and appellant. Notice of appeal was 
seasonably filed. This court has jurisdiction of this appeal by virtue 
of Section 1291 of Title 28 of the United States Code. 
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STATEMENT OF THE CASE 


The appellant, hereinafter called the wife, filed an action in the 
United States District Court for the District of Columbia against the ap- 
pellee, hereinafter called defendant, to recover damages from the defen- 


dant for alienating the affections of the wife’s husband and for criminal 


conversation with him. 


The evidence disclosed that the husband and wife had been married 
on October 30th, 1942. Of the marriage one child had been born on 
January 22, 1949. A previous child born of the marriage died in 1946. 
The husband and wife moved to Maryland in 1951 or 1952 from the Dis- 
trict of Columbia where they previously had been residents. They lived 
together in Silver Spring, Maryland until March of 1955 when they 
Separated with the wife remaining a resident of Maryland and the husband 
leaving to reside in the District of Columbia. A property agreement was 
executed on May 9th, 1956. 


The wife testified that she and her husband separated as a result of 
the husband's interest in the defendant. (J.A. 6 - 7). The wife 
further testified that she had first met the defendant in November of 1954 
when she saw the defendant in the company of her husband in a cocktail 
lounge in the District of Columbia. She testified that she had seen the 
defendant and her husband together on other occasions in the District of 
Columbia and had had several disputes with her about the defendant see-. 
ing the husband. She demanded that the defendant leave her husband 
alone and not see him any more. Shortly before the action was brought 
the wife described an incident wherein she found her husband in the de- 
fendant's apartment at 1500 Massachusetts Ave., N. W. in the District 
of Columbia, at an early hour in the morning when the defendant was 
partially disrobed. 


The defendant admitted that within a very short time after she met 
the husband she knew that he was married and admitted that she had 
nevertheless continued to see him. She also admitted that the wife had 
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On occasion argued and fought with her about her seeing the husband 
although she further testified that the wife had stated to her that defend- 
ant could keep her husband as she no longer wanted him. 


The testimony further disclosed that defendant and the husband had 
visited the home of her parents in Pennsylvania, on four or five occa- 
Sions where they had spent anywhere from a day to a weekend together. 
They also had spent the night at the home of friends on a number of ac- 
casions. Defendant further admitted that the husband had had his 
laundry delivered to her apartment and had from time to time left articles 


of personal clothing in the apartment. 


At all times disclosed by the evidence the defendant had been a 
resident of the District of Columbia, the plaintiff had been a resident of 


the State of Maryland, the husband had been employed in the District of 
Columbia andthe events that were described occurred in the District of 
Columbia or areas other than the State of Maryland. 


At the conclusion of the trial held before Judge Edward A. Tamm 
of the United States District Court for the District of Columbia, the jury 
returned a verdict for the wife against the defendant for $5,000.00 as 
damages for alienation of affections and returned a verdict for the de- 
fendant on the count charging criminal conversation. The judge there- 
after granted a judgment notwithstanding the verdict. No motion for new 
trial had been filed and therefore none was acted upon. From the order 
granting judgment notwithstanding the verdict this appeal has been taken. 


STATEMENT OF POINT ON APPEAL 


In granting the judgment notwithstanding the verdict the court ap- 
plied the law of the State of Maryland when the Court should have applied 
the law of the District of Columbia. 
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SUMMARY OF ARGUMENT 


The conflict of laws rule that the situs of the tort governs the 
substantive law to be applied was erroneously applied in this case as the 
trial court erroneously determined that the situs of the tort was Mary- 
land, the domicile of the wife, instead of the District of Columbia where 
the tort was completed. Under the law of the District of Columbia 
which should have heen applied, the wife was entitled to recover from 


the wrongdoing-defendant. 


ARGUMENT 


The wife and her husband were, at all times involved herein, 
residents of the metropolitan area but resided in the State of Maryland. 
The husband was at such time employed in the District of Columbia as a 
salesmanager of used automobiles. Although the wife was, previous 
to the action, unemployed, she was subsequently employed and was 
employed in the District of Columbia. The defendant resided and was 
employed in the District of Columbia. The acts culminating in the loss 
of the husband's affection took place in the District of Columbia. With 
the exception of actual physical residence, the parties were members of 
the District of Columbia community in all senses. 


By the law of Maryland the remedy for loss of a spouse's affec- 
tions has been abolished. Article 75(c) of the Code of Laws for the - 
State of Maryland states in section 1 thereof that it is the public policy 
of the State of Maryland that the remedy for alienation of affections should 
be abolished, and by section 2 thereof that the rights of action theretofore 
- existing to recover damages for alienation of affections was abolished. 

' By section 4 of such act it is provided that no act done within the State 


"should give rise to.any right of action within or without the State to any 


right of action therein abolished. It.does not purport to concern itself 
with any right of action arising out of acts committed without the State. 
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There can hardly be any doubt that in many instances to attempt to 
apply the principle of conflict of laws is one of the most tricky problems 
confronting a court. In many instances the problem is complicated by 
comity and public policy. The instant case is one of the cases where 
questions of public policy, aside from the pure issue of conflict of laws, 
may be involved. 


Aside from the legal effect of the lower court's decision the prac- 
tical effect is to leave wrongdoers such as the defendant immune from 
damages for wrongful conduct taking place in the District of Columbia 
but having an effect in Maryland. This is the result even though the 
policy of the District of Columbia as reflected by it's decisions is to 
punish such a person for such conduct. Should the District of Columbia 
require it's residents to respond in damages where their wrongful con- 
duct is directed towards another resident of the District of Columbia and 
give them freedom from responsibility in damages where their wrongful 
conduct is directed towards a person who is a resident of Maryland? 
This is the question which is posed irrespective as to the rule of conflict 
of laws. 


Judge Tamm in his opinion granting the judgment N.O.V. did not 
discuss the issue of public policy but granted the motion on the basis 


that the conflict of laws rule was such that the law of Maryland applied 
rather than the District of Columbia. It is respectfully submitted that 
Judge Tamm in his evaluation of the rule was incorrect. It is also sub- 


mitted that irrespective of the evaluation of the rule, the District of 
Columbia has such an interest in the rightful conduct of it's residents as 


to enforce liability against them for wrongful conduct. 


In Restatement, Conflicts of Law, Section 377 it is stated "The 
place of wrong is in the State where the last event necessary to make an 
actor liable for an alleged tort takes place."" The trial court thought 
that the last event is the evidence of the change of mind of the husband 
brought about by the tortious conduct of the defendant reflected in the 
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desertion of the wife by the husband. Since the desertion occurred at 
the matrimonial domicile, under the trial court's reasoning, the tort 
was completed in such domicile and that law must apply. It is likewise 
respectfully submitted that this train of reasoning is incorrect. 


In Jordan v. States Marine Corporation, 257 Fed. 2d 232, Mrs. 
Jordan brought an action against the States Marine Corporation to recover 
damages for loss of consortium. Her husband while employed by the 
defendant on a voyage on the high seas from California to Japan suffered 


an injury as a result of the defendant's negligence. She claimed damages 
for the loss of consortium and sexual intercourse. The action was 
brought in Oregon which recognized her right to recover for such 
damages. The injury occurred on the high seas and under maritime 
law the defendant would not be responsible in damages to her for such 
loss. The District Court granted summary judgment dismissing her 
complaint applying maritime law rather than the law of Oregon where 
the wife was domiciled. The Circuit Court of Appeals affirmed the 
District Court. The Court of Appeals set forth the wife's contentions 
as follows: 
“Her sole contention in briefs and at hearing 

is that though the acts causing her husbands injury 

were on the high seas, the injury that she sustained 

was in the State of Oregon, the place of the parties 

marital domicile, which granted her a substantive 

right to recover for interference with her consorti- 

um by third parties." 
In holding that the tort was completed on the high seas the court, after 
quoting from Restatement, said: 


“It will be noted that the words ‘last event neces- 
Sary’ are used instead of 'where the damage was done’ 
or 'where the harm ensued.’ We agree this is the 
controlling law of torts, where, as here the tort was 
committed on the high seas and construe the "last 
event’ to mean the last act on board the vessel caus- 
ing the injury to the husband. We do not regard the 
law of Oregon, making the wife's injury a recoverable 
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tort there as an event in the chain of causative facts. 
The harm to Mrs. Jordan was completed on the high 
seas on the Delaware vessel. That she may not 
discover her loss until her husband comes home is 


an afterthought to the chain of causation of the tort." 
(Emphasis supplied) 


In the District of Columbia the only case similar on facts to the 


instant case is Schauer v. Schauer, Civil Action No. 4640-53 decided in 


1957, wherein Judge Burnita Shelton Matthews held under facts similar 
to those present herein that the action was maintainable in the District 
of Columbia and a judgment was obtained against the third party wrong- 


doer. 


In Moore v. Pywell, 29 App. D.C. 312, the defendant operator of 
a drugstore, negligently filled a prescription for plaintiff's intestate, 
who took the prescription and afterwards died. The decedent resided 
in Maryland, but the defendant operated his business in the District of 
Columbia where the prescription was filled. The medicine was ingested 
in Maryland and the death occurred in Maryland. ll of the acts of the 
defendant occurred in the District of Columbia. 


In the action for damages for wrongful death, the defense was that 
the evidence did not disclose an injury done and happening within the 
limits of the District of Columbia but that the injury and death occurred 
in Maryland and therefore that no recovery could be had under the laws 
of the District of Columbia. 


The Court granted a motion dismissing the action. On appeal the 
case was reversed by the Court of Appeals. The court said: 


“We are of opinion that, since a tort like that 
here declared includes both the act which caused 
the injury and the damage consequent thereon, in 
view of the two statutes we have discussed, the 
action may be maintained in this District, where 
the negligence which caused the death of appellant's 
intestate happened. . . In that case the action 
was brought by the person injured, but since these 
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two statutes remove the common law obstacle to 
recovery in this district and in Maryland, we are 
of opinion that the wrongful act alleged to have been 
committed in this district, and to have resulted in 
death therefrom in Maryland, is actionable in this 
District, in which the wrongful act was committed. 


While the action lies to recover damages for death, 
the gist of this action for the tort is the wrongful 


act itself resulting in death. The place of death 


ought not to determine the existence or nonexistence 
of a cause of action . . . ."’ (Emphasis supplied) 


It is obvious from this quotation that the court felt that the tort 
was completed when the defendant negligently filled the prescription. 
The resulting injury and death merely determined the extent of the loss 


resulting from the tort. 


In Orr v. Sasseman, 239 Fed. 2d 182, the plaintiff husband was 
a resident of Illinois. The defendant was a resident of Georgia. While 
the plaintiff's wife was in Georgia her affections were alleged to have 
been alienated by the defendant. The question arose whether the tort 
of alienation was committed in Illinois or in Georgia as the measure of 
damages was different in the two jurisdictions. By the law of Georgia 
punitive damages were permitted whereas by the law of Llinois only act- 
ual damages could be obtained. 


In holding that there was ample evidence for the jury to consider 
and determine that the tort had been completed in the State of Georgia 
where the acts took place rather than in Dlinois where the plaintiff and 
his wife lived, the court said: 


". . . these decisions establish the doctrine 
that the :cause of action ensues when the consortium 
is lost. The knowledge of the injured spouse is not 


necessary to the accrual of the cause of action, Edwards 
v. Monroe, supra. The cause of action accrues 


when or immediately after the consortium is lost. 
Hobbs v. Hollaman, supra, 


The law of the place where the tort or wrong 
has been committed is the law by which liability is 
to be determined. The place of the wrong is the 
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place where the injury was sustained rather than 
where the acts were committed. It is the place 
where the last event necessary to make an actor 
liable for an alleged tort takes place. . . con- 
sortium may be lost even though the husband and 
wife are not separated and it may be lost even 
though the parties were separated prior to the acts 


charged as alienation. Prosser, Law of Torts, 
Second Edition, 682, etc. Paragraph 103. .. ." 
(Emphasis supplied) 


Orr v. Sasseman__ followed Gordon v. Parker, 83 Fed. Supp. 40, 


a District Court opinion written by Judge Wyzanski and affirmed on ap- 
peal, 178 F. 2nd 888, without discussion of the conflict of laws point. 
This case in many points is extremely close to the instant action. The 
action was intwo counts for damages for criminal conversation and 
for alienation of affections. ~The jury found the defendant not liable for 
criminal conversation but gave a verdict for alienation of affections. 


The plaintiff and his wife were residents of Pennsylvania. While 
the husband was in the service stationed in India the wife came to Mas- 
sachusetts where she met the defendant, a resident thereof. The acts 
which culminated in the alienation of affections took place in Massachu- 
setts. The defendant contended that the action could not be maintained 
as the law of Pennsylvania controlled, by which actions for alienation of 
affections were abolished. In holding that the law of Massachusetts 
Should apply rather than the law of Pennsylvania, Judge Wyzanski said: 


" . . . The question is whether Massachusetts 
would extend the asserted underlying policy of the 
Pennsylvania Statute to bar a suit brought in the 
courts of Massachusetts by a Pennsylvania husband 
against a Massachusetts paramour on account of 
conduct within Massachusetts. 


". . . Like most other American States, . .. 
Massachusetts generally applies the law of the State 
where an alleged wrong has occurred in deciding 
whether a person has sutained a legal injury . .. 
However, these and other Massachusetts cases have 
dealt with the type of injuries to body and mind caused 
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by the negligent or wilful misconduct of persons 
such as employers, fellow servants, and auto- 
mobile drivers. There appears to be no conflict 
of laws case dealing with injury to consortium, or 
with any other marital relationship, 


“Defendant's argument is that where there is 
civil damage which has been inflicted on a marital 
relationship, Massachusetts would recognize that 
the existence of liability should be determined by 
the policy not of the forum, or of the place of wrong, 
but of the state of marital domicile . .. Itis 
there, so the contention runs, that the alienator's 
act has its chief and indeed has its final legal conse- 
quence . . . that is the State that has the most 
sustained and profound interest in the marriage. 

If it does not give the husband a legal interest in 
protecting his wife's affection and consortium from 
strangers, no other State should. ... 


"There are, it seems to me, sufficient reasons 
for believing that Massachusetts would reject these 
arguments as applied to this case. 


"This is not a situation in which the interests of 
Pennsylvania plainly outweigh those of Massachusetts. 
The social order of each is implicated. . . But, 
as the place where the alleged misconduct occurred 
and as the place where the alleged wrongdoer lives, 
Massachusetts also has an interest. She is concerned 
with conduct within her borders which in her view 
lowers the standards of the community where they occur. 
She also is concerned when her citizens intermeddle 
with other peoples marriages .... 


“Tort law, . . . was sired by a policy of regulating 
the social order and substituting legal process for 
self help... . Tobesure, tort law also has a 
compensatory element. But that is of secondary 
consequence where, as in the tort of alienation of 
affections, the principle reason why the State stamps 
conduct as wrongful is that so many people regard it 
as Sinful, so many regard it as offensive to public 
morals, and so many are likely to take matters into 
their own hands if public tribunals are not available. . . . 


", . . It is, therefore, not necessarily a forward 
step for courts now to adopt a doctrine that in all mat- 
rimonial tort cases the right to maintain a suit against 
a local defendant on account of local conduct turns on 
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the matrimonial domicile of the plaintiff. To be 
sure, technically this will not reintroduce a 
doctrine of personal disability. For the doctrine 
will make the applicable rule depend not on the 
person.of the plaintiff or his lack of local citizen- 
Ship, but on a relationship involving him, his 
foreign spouse, and a foreign State. Yet, the lay 
plaintiff will regard the distinction as involving a 
personal discrimination against him rather than as 
a step toward comity between States. This would 
be particularly true if the rule should be applied 
to a plaintiff who was formerly domiciled in one 
State but has spent most of his time in the State 
where the misconduct occurred." 


In the opinion granting the motion for judgment N.O.V. the learned 
District Court judge has attempted to distinguish Orr v. Sasseman and 
Gordon v. Parker, supra, and relies upon implications which he feels 


flow from Bernstein v. National Broadcasting Co., 232 Fed. 2d 369, af- 


firming without discussion the opinion of Judge Keech in 129 Fed. Supp. 
817 and Eastern Air Lines v. Union Trust Co. found in 221 Fed. 2d 62. 

It is submitted with all respect that the attempted distinction of the author- 
ities cited is incorrect. 


The Bernstein case was an action for damages brought by a 
pardoned convicted felon against a broadcasting company for damages 
for the alleged libelous publication of the story involving his conviction. 
The conflict of laws rule as set forth by Judge Keech in his opinion was 
but a collateral issue upon which the trial court did not place any great 
reliance in deciding for the defendant as the chief thrust of the opinion 
was the finding that no libelous utterance had been made and certainly 
none which identified the plaintiff. The approval of the judgment was 
not a necessary approval of language which he may have used with 
respect to conflicts of laws, as he was not too certain in his opinion 
which law would apply under the circumstances of the case, the case 
being unusual in that the broadcast. took place in one jurisdiction and 
was received in a number of jurisdictions. 
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The rule concerning the commission of libel involved in the 
Bernstein case is well stated in Mattox v. News Syndicate Company, 
176 Fed. 2d 897, 12 ALR 2d 988, wherein Judge Learned Hand said: 
", . . that the place of the wrong is the place of communication... ." 
This must be correct for there can be no libel where there has been no 
communication of the libelous statement. Upon the third person re- 
ceiving the communication of the libelous language then the tort has been 
completed and a right of action accrues. 


Likewise the Eastern Air.Lines case is not authority for the ap- 
plication of any particular conflict of laws rule as such case was decided 
on the particular language of the statute. There the act specifically 
provided that the liability of the government shall be determined by the 
situs where the negligent act was committed. The majority opinion in 


the Eastern Air Lines case used loose language in reversing the District 


Court when it said "The general conflicts rule disregards the place of 
the negligent act or omission and instead uses the law of the place where 
the injury was sustained . . . ." The true rule is as set forth in Re- 
statement on Conflicts, Section 377, wherein it is held that “the place 
where the last event necessary to make an actor liable for an alleged 
tort takes place" is the law which should be applied. For instance if 

a tortious act should occur in the District of Columbia resulting in a 
death in the District of Columbia to a person domiciled in Maryland, 
District of Columbia law would apply even though the injury which may 
have been sustained by the surviving spouse and dependents of the dece- 
dent would be suffered in the State of Maryland. 


This then brings us back to the original issue as to when the 
tortious offense of alienation of affections is completed. Is it completed 
when the actions of the defendant have resulted in a frame of mind in the 
spouse from which affection for the wife has been alienated, or is it only 
completed when asa result of tort the husband has deserted or abandoned 
the wife? It is submitted that the tort is completed when the act of the 
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defendant has resulted in a state of mind of the spouse from which all af- 
fection for the wife or any part thereof has been alienated. The results 
of the alienation go to the extent of damage suffered by the wife but are 
not an essential part of the tort itself. 


A discussion is found in Restatement of Torts, Sec. 683, wherein 


the rule is stated "One who, without a privilege to do so, purposely 


alienates a wife's affections from a husband is liable for the harm there- 


by caused to any of his legally protected marital interests." 


Comment (b) states "The legally protected marital interests of 
one spouse include the affections, society, and companionship of the other 
Spouse, sexual relations and the exclusive enjoyment thereof. In the 
case of the husband, they include the wife's services in the home. In the 


case of a wife, they include support by a husband." 


And in comment (c), it is stated "Although alienation of affections 
is usually accompanied by deprivation of other incidents of the marriage 
relation it is recognized as itself a sufficient basis for an action for 
damages ... ." 


And in comment (k), it is stated "In an action for alienation of af- 
fections, a husband is entitled to recover damages for the loss of his 
wife's affections and his emotional distress caused thereby, even though 
there is no harm to any other incident of the marriage relation. Thus, 
if there is a loss of affection, the husband can recover, although the wife 
still lives and cohabits with him and performs all the household services 


to which he is entitled... ." 


In 27 American Jurisprudence 126, Section 524 of Husband and 
Wife, it is stated: 


" . . . Physical separation of the spouses or 
the abandonment of the plaintiff by his or her spouse, 
is not necessary to ground an action for alienation of 
affections, and it suffices to ground the action that 
there is a loss of affection or a partial loss of affec- 
CLONE ice ior oe 
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In Prosser on Torts, 1941 Edition, Section 101 at page 920 it is 
stated: 

™, . . While of course the change in her state 
of mind toward him must be evidenced by some ex- 
ternal conduct, it is not necessary that the wife com- 
mit adultery, or that the husband be deprived of any 
household services, or suffer any pecuniary loss; 
nor is it necessary that the wife abandon his home, 
or that there be more than a partial loss of her af- 
fections and attentions. The gist of the tort is thus 
an interference of the wife's mental attitude toward 
the husband, and the conjugal kindness of the marital 
relation... .’ 

In his reasoning from the research set forth in his opinion the 
District Court stated “. . . logically, then, there is no cause of action 
until there is evidence of the loss of consortium, but this essential ele- 
ment of the cause of action occurs only at the matrimonial domicile and, 
consequently, under the general conflicts rule, the law of the matrimonial 


domicile will govern." 


It is respectfully submitted that the statement of the court is a 
non-sequitur. It does not follow that there is no cause of action until 
there is evidence of the loss of consortium which only can occur in the 
domicile nor does it also follow as an essential element that the cause 
of action occurs only at the matrimonial domicile. 


Any affection which the husband gives to the paramour is a depriva- 
tion of affection that should be given to the wife. To say that the wife 
suffers this loss only at the place of the matrimonial domicile is to infer 
that the only place that the husband confers affection upon his wife is in 


Maryland. This obviously can not be true. Furthermore as the 


various authors have stated and as legal research has shown the loss of 
consortium is not an essential element of the action for alienation of af- 
fections but is a matter of aggravation of the tort. A logical result of 
the elements necessary to make up the claim for relief is that harm is 

suffered whenever the husband confers his affections upon the paramour 
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and gives to the paramour his society, companionship, and support which 
he would have given to the wife. In this age of the automobile, the jet 
airplane, railroads, and other mass media of transportation, the matri- 


monial domicile is obviously not the only place where a spouse is deprived 


of the affections of her husband. On many of the occasions when the 
husband was in the company and society of the paramour he could have 
been in the company and society of the wife either in the District of 
Columbia or elsewhere. When the paramour deprived the wife of these 
affections in the District of Columbia she committed a tortious act which 


was complete at that moment. 


To come to any conclusion other than that of responsibility on the 
part of the paramour for her wrongful conduct is to permit the District 
of Columbia to be a rendevous for conniving men and women and for err- 
ing husbands and wives and to invite physical violence where no civil re- 


dress can be had against the wrongdoer. 


CONCLUSION 


It is respectfully submitted that the judgment of the District Court 
granting judgment N.O.V. to the appellee should be reversed with direc- 
tions to the District Court to reinstate the judgment heretofore awarded 


to the appellant against the appellee. 


ARTHUR L. WILLCHER 
MORTON WILLCHER 


843 Investment Building 
Washington, D. C. 


Attorneys for Appellant 
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Trial resumed; same jury; respited until tomorrow 
morning; Tamm, J. 


Trial resumed; same jury; respited until tomorrow 
morning; Tamm, J. 


Trial resumed; same jury; verdict, as to the action 

of alienation of affections, for the pltff. in the sum of 
$5,000.00; as to the action of criminal conversation, 
for the deft. Jury discharged - Tamm, J. 


Verdict and judgment, as to alienation of affections, 
for pltff. in the sum of five thousand ($5,000.00) dollars 
(by direction) Tamm, J. 


Verdict and judgment, as to criminal conversation, for 
the deft. vs. pltff. (by direction) Tamm, J. 


Plaintiff's instructions Nos. 1 to 3 inclusive 
Defendant's instructions Nos. 1 to 16 inclusive 
Motion of deft. for judgment NOV 


Points & Authorities of pltff. in opposition to motion of 
deft. for judgment NOV 


Memorandum opinion granting motion of the deft. for 
judgment non obstante verdicto (order to be presented) 
Tamm, J. 


Letter to court of 7-23-58 signed by Arthur L. Willcher 


Order granting motion of deft. to set aside verdict and 
judgment and granting motion of deft. for judgment not- 
withstanding the verdict. Tamm, J. 


Notice of appeal by pltff. from order 10-10-58. 


Order extending time to file record on appeal to & 
including 12-22-58 McLaughlin, J. 





[ Filed June 12, 1956] 
COMPLAINT 
(Alienation of affections and criminal conversation ) 

1, This is an action to secure a judgment for damages in the sum 
of $50,000.00 for alienation of affections and criminal conversation and 
is within the jurisdiction of this Court. 

2. Onor about October 30, 1952 the plaintiff and Hugh J. Albert 
were married in Baltimore, Maryland. Of this marriage one child has 
been born, a little girl named Marsha Victoria Albert, now seven years 
of age. Plaintiff and her husband lived together harmoniously until 
sometime in 1953 or 1954 when apparently plaintiff's husband became 
acquainted with the defendant. 

3. From the time that plaintiff's husband became acquainted with 
the defendant until the present time plaintiff's relations with her husband 
deteriorated until it reached the point that plaintiff's husband abandoned 
their home and left in March of 1955 and has not resided or cohabited 
with plaintiff since such date. Plaintiff avers that from 1953 or 1954 to 
date the defendant has conducted a systematic course of conduct designed 


to alienate plaintiff's husband from her and to deprive plaintiff and their 


infant child of the love, affection, society and comfort afforded to them 
by plaintiff's husband. During the course of such time plaintiff on a 
number of occasions pleaded and begged defendant not to see plaintiff's 
husband any more but to leave him alone and not to break up her home 
but that defendant failed and refused and still fails and refuses not to 
consort with plaintiff's husband but to the contrary is with him constant- 
ly and has completely and utterly deprived plaintiff and their minor child 
of the love and affection of plaintiff's husband. 

4. Since 1953 or 1954 and to the present time the defendant has 
carnally known plaintiff's husband and has debauched him in mind and 
body and has carried on adulterous relations with the plaintiff's husband 
both in the State of Maryland and in the District of Columbia at various 
times and places and particularly within the past thirty days at premises 
1500 Massachusetts Avenue, NW, in the District of Columbia. The 
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conduct of the defendant has been willful, reckless, and carried on with 
the intent on the part of the defendant to deprive plaintiff and their minor 
child of the affection of plaintiff's husband and to debauch him in mind 
and body. As a result of the wrongful actions of the defendant, plaintiff 
has been damaged in the sum of $50,000.00. 

WHEREFORE plaintiff demands judgment against the defendant in 
the sum of $50,000.00 besides costs. 


/s/ Arthur L. Willcher 
Attorney for Plaintiff 
* *K x 


Plaintiff demands a trial by jury. 
/s/ Arthur L. Willcher 


a a 
[ Filed July 11, 1956] 
ANSWER 
First Defense 

1. The defendant denies that the plaintiff and her husband lived 
together harmoniously until the time the plaintiff's husband met the de- 
fendant. 

2. The defendant admits that she associated with the plaintiff's 
husband, but denies that this caused the relations between the plaintiff 
and her husband to deteriorate or that it was the cause of the separation 
between the plaintiff and her husband. Defendant denies that at any 
time she conducted a systematic course designed to alienate the affec- 
tions of the plaintiff's husband or to deprive the plaintiff of the consorti- 
um of her husband. The defendant denies that the plaintiff attempted 
to dissuade the defendant from associating with the plaintiff's husband, 
but to the contrary she avers that the plaintiff consented to the associa- 
tion of the defendant with the plaintiff*s husband. 

3. The defendant denies that she has committed adultery with the 
plaintiff's husband. 
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Second Defense 
1. The defendant avers that in her association with the plaintiff's 
husband she was not the aggressor but that the plaintiff's husband was 
the aggressor and that he of his own will and determination sought the 
society of the defendant and that he resisted the efforts of the defendant 
to terminate their association. 
Third Defense 
1. The defendant avers that prior to the time the separation oc- 
curred between the plaintiff and her husband, the plaintiff conducted her- 
self contrary to the conventions and obligations of marriage and that by 
her conduct she caused or materially contributed towards the disruption 
of her marriage. The defendant further avers that the plaintiff by her 
conduct consented to, acquiesced in, conduced and condoned the associa- 
tion of the plaintiff's husband with the defendant, and that on or about 


May 9, 1956, the plaintiff contracted in writing under seal that her hus- 


band should be free and independent of any control, restraint, or inter- 
ference from her, whether direct or indirect, in all respects as if he 
were single and unmarried. The defendant avers that if it should be 
considered from the evidence that the defendant committed adultery with 
the husband of the plaintiff, said supposed adultery was conduced and 
consented to by the conduct and express written agreement of the plain- 
tiff and the plaintiff is estopped to complain thereof. 


/s/ Jean M. Boardman 


*x* * * 
Attorney for Defendant 


[ Certificate of Service] 





EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
July 14, 1958 


The above-entitled cause came on for trial at 1:45 p.m. before the 
HONORABLE EDWARD A. TAMM, a U. S. District Judge. 
* ak oe * * 
PROCEEDINGS 
cs * a 
EARSHLIE I, ALBERT, Plaintiff, 
took the stand in her own behalf, and having been duly sworn was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Your name is Earshlie I, Albert? A. Yes, sir. 
Q. * * * Where do you live? A. 1704 Sanford Road, Silver 
Spring, Maryland. 


* * * * 


Q. What is the name of your husband? A. Hugh Albert. 


* * oe * * 


Q. When were you married, Mrs. Albert? | A. October 30, 
1942. 


* * * * * 


Q. And the name of your child, or children, and age? A. One 
child was Hugh J. Albert, Jr., and he died. 


Q. When was that child born? A. In '46; July 2, '46. 
Q. When did the child die? A. One year later. 
Do you have any other children? A. I havea daughter, 


* x * * 
Did there come a time, Mrs. Albert, when you and your 
husband separated? A. Yes, sir. 
Q. Do you recall when that was? A. It was in March of '55. 





I think it was the 4th. 

Q. Do you know what the particular circumstances were that led 
up to your Separating, up to thattime? A. Yes, sir. 

Q. Tell them to us in yourown words. A. Well, he was Seeing 
another woman. 

Q. Do you know who the other woman was? <A. Yes. 

Q. Who is the other woman? A. Margaret McGrath. 

2 * * * x 

Q. When did you first meet Mrs. McGrath? A. I met her in 
November of '54. 

x K 5 *x * 

Q. When was the next time that you saw Mrs. McGrath, or spoke 
to her; either one. A. Well, I think the next time was Labor Day of 
the same year. 

Q. Where did you see Mrs. McGrath? A. She was down at 
Hains Point. 

Q. Was she by herself or with someone else? A. I'm sorry; 

I have the dates confused. I said it was the same year, but it wasn't. 
It was the following year. 


Q. Was she by herself or with someone else? A. She was 


Standing alone at the time I first saw her, and I had previously seen my 
husband sitting there on a blanket, and my daughter and I drove all the 

way back to Silver Spring, and she wanted to come back to be with 
her daddy, so when we got back she was there. 

Q. Where was your husband? A. He was about one hundred 
yards up talking with some fellows. 

Q. What happened on that occasion? A. There was a fight. 

Q. Tell us exactly what happened in your own words. A. Well, 
I tried to get my daughter to not go near them, and she insisted on run- 
ning to her daddy. And, I followed her and I asked my husband if that 
was Margaret standing down there by his blanket, by the blanket, and he 
said yes, and I went down and I introduced myself. I saw a thermos 
bag sitting there that belonged to my husband and myself -- belonged in 





8 
our home -- he had taken it when he left -- and I asked -- I introduced 
myself. Isaw his fishing rod there. She was holdingone, and she 
said she was sorry, but she had never met me before, and I told her 
the next time that she met me she would remember me, and there was 
a fight. 

Q. Describe that fight, will you please? A. Well, I struck 
her first. Then we landed on the ground and I was maulling her head, 
and my husband came and he hit me and sent me home. 

Q. Did you have any discussion with Mrs. McGrath about your 
husband at that time? A. Not at that time, no. 

Q. In between the first time you met Mrs. McGrath and on this 
occasion at Hains Point, had you had any telephone conversations? 

A. Yes, sir. I had called her. 

* * * * * 

Q. Can you place the time? A. January, but I wouldn't know 
the exact date. 

January of '54? A. Well, it was '55, 
January '55? A. Yes. It was the year my husband left 


* * * 


Where did you call her? A. At her home. 
Where was that? A. At Massachusetts Avenue, 1500. 
* * uc * 

Q. Tell us what you said and what Mrs. McGrath said. A. I 
asked her what it was she wanted. I told her if it was money she was 
after, that we had none. And, I told her that the hours she had my 
husband in her apartment and had him out, that it was ruining his health; 
and my husband was not a drinking man until he started going with her, 
and I never saw him without whisky the whole time he was going with 
her; never once. He wouldn't come in the house without it. 


And she told me that she felt sorry for me, and she suggested that 


I find some sort of an activity outside of the home, and that I occupy my 
mind instead of sitting there waiting for him. She had stated that I told 
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her she could have my husband, and I never did it, and I still mean it. 
@. Did you ask her to leave your husband alone? A. I did, yes. 
Q. What did she say? A. She didn't say anything. 
* * * * * 

11 Q. What was the subject of this next conversation you had after 
your husband had left? A. I suggested, again, that she leave him 
alone and let him send me enough money to buy food for my child. 

* * * x ak 

18 Q. Mrs. Albert, where was your husband employed during these 
years that he and Mrs. McGrath knew each other? A. Mayflower 
Motors. 

Q. Where was that located? A. On 15th, between L and M. 

*x * x * * 

Q. How did his conduct change, if at all, from the time he met 
Mrs. McGrath until you and he eventually separated? A. Well, he 
changed from a very wonderful person with a very wonderful personality 
to a drunk that was so very mean to my daughter and me, that -- well, 
we let him alone when he came home until we found out just, you know, 
what the situation was. We couldn't do anything to please him. He 
screamed at us. He would never take us any place. 

* * * a 

CROSS EXAMINATION 
BY MR. BOARDMAN: 

Q. Mrs. Albert, how long have you lived at your home in Mary- 
land, your present address in Silver Spring? A. Two years. 

Q. What is that address? A. 1704 Sanford Road, Silver Spring, 
Maryland. 


* * * * * 


22 Q. Well, you lived there continously the last two years? A. I 
have. 
Q. And where did you live before that? A. 1706 Sanford Road. 
Q. Where? A. Silver Spring, Maryland. 
Q. And did you move from that place to where you are now? 
A. Idid. 
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Q. And when did you move? A. Around the first of August, as 


well as I can remember. 

Q. Thatwas 1706 Sanford Road that you previously lived. 
A. That's right, sir. 

Q. And how long had you lived at 1706 Sanford Road, Silver Spring, 
Maryland before you moved from there? A. About five years. 

Q. That would put you back to about when? A. Something like 
"D1 or 2. 

23 Q. And did you and your husband own that house together? 
A. We did. 

Q. As joint tenants. And, where did you live before you lived 
there? A. On 35th Street, Northeast. 

Q. You moved from the District out there at the time you bought 
the 1706 Sanford Road, Silver Spring. A. Yes, sir. 

Q. And that was in 1951 or 1952? A. Yes. 

Q. And did you live there continuously with your husband until 
the time he left, separated, in 1955? A. Yes. 

Q. And then you continued on there until you went to the present 
place? A. Yes. 

5 * * * * 

Q. When was the first time he said anything to you about you hav- 
ing come in the Harrington Hotel with other men? A. He never did 
Say anything to me about it. 

Q. He never did bring itup? A. No. 

Q. When was the first time you said anything to him about coming 
into the Harrington cocktail lounge with another woman? A. It was 
about two weeks later. 

Q. And where was it? A. It was at home. 

Q. And had you seen him with Mrs. McGrath in the meantime? 
A. Thad not. 

Q. All right. What did you tell him about two weeks later? 

A. Well, I asked him first of all -- I -- well, I just told him that I had 
found out the extent of the relationship between the two of them, and for 
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him to let's have some understanding, and I asked him to give her up, 

35 and so forth, you know. 

Q. Now, you told him that you had found out the extent of the 
relationship between them. A. Yes. 

Q. Allright. What did you tell him that you had found out? 
A. Well, I knew that he was regularly going up to 1500 Massachusetts 
Avenue. 

* x bd * * 

37 Q. * * * When is the next time you saw Mrs. McGrath and your 
husband together? A. It was the following spring. It was somewhere 
in the latter part of the spring. I think it was in the month of May. 

Q. That would be 1955? A. No, that would be '56. No, you 
are right, '55. 

Q. And where did you see them? A. I saw them driving in the 
alley going to the parking lot in back of 1500 Massachusetts Avenue. 

Q. Now, prior to that date, and after the night of the Harrington 
Hotel incident when you first saw Mrs. McGrath, had you talked with 
Mrs. McGrath before this time in May 1955 that you saw her driving in 
with your husband? A, I had. 

38 Q. And is that the conversation I believe you said you had with 
her around January of 1955? A. It is, sir. 

Q. Did you call her at her apartment? A. I did. 

Q. And did you identify yourself to her? A. I did. 


Q. Now, between -- when was it that you saw her down at the 


Harrington? A. It was on Monday night before Thanksgiving in 


November of '54. 

Q. In November of '54, and you made the phone call in January 
of '55? A. Yes. 

Q. Had you seen them together, your husband and Mrs. McGrath, 
in the interim? A. No. 

Q. * * * , what did you tell her? 


* * * * 


THE WITNESS: Well, I called her for the purpose of -- 
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BY MR. BOARDMAN: 

Q. No. State what you didtell her. A. Well, I asked her 
what she wanted from my husband; that if it was money, we had none, 
and I stated that she was ruining my husband's health, these late hours 
that he was keeping, and this whisky that he was forever drinking, and 
I asked her to leave him alone. 

Q. On this occasion did you tell her that she could have him? 

A. No. 


* * * * * * 


Q. On this occasion did you tell her you didn't want him? A. No. 

* * * 2k a 

Q. Showing you Defendant's Exhibit Number 1 for identification, 
which your attorney has produced at my request, I will ask you if you 
recognize that as the signatures of yourself and your husband? A, I 
do. 

Q. Did you have an attorney at the time this contract was entered 
into? <A. I did, sir. 

Q. And who was your attorney? A. Arthur L. Willcher. 

Q. Mr. Willcher, who now represents you? A. That's right, 


Q. Ibelieve your husband was represented at that time by a Mr. 
George Hart. Do you know Mr. Hart? A. Yes, I met him once. 
5 bs * a * 
48 MR. BOARDMAN: Well, I will offer it in evidence now, and 
I would like to read it to the jury. 
THE COURT: There is no objection, Mr. Willcher? 
MR. WILLCHER: I don't have any real objection, Your Honor. 


I don't think it has any relevancy in this case. 


THE COURT: I think, from the nature of the question, there 
is a possible relevancy. I will admit the exhibit. 


49 (Defendant's Exhibit No. 1 was 
| admitted in evidence.) 


* * 
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MR. BOARDMAN: With the permission of the Court, ladies and 
gentlemen, I will read Defendant's Exhibit Number 1. 

“Agreement for property settlement and for custody of minor child. 

“This agreement, made and entered into in triplicate this 9th day 
of May, 1956, by and between Earshlie I. Albert, 1706 Sanford Road, 
Silver Spring, Maryland, hereinafter called the 'wife,* and Hugh J. 
Albert, of the District of Columbia, hereinafter called the 'husband.' 

“"Witnesseth: Whereas the parties hereto were duly married on 
the 30th day of October, 1942, in Baltimore, Maryland, and whereas 
there has been born to the parties as a result of this marriage, one 
child, Marsha Victoria Albert, born on January 22, 1949, and whereas 
unhappy marital differences have arisen between the parties, as a result 
of which the parties are now living separate and apart, and have been 
living separate and apart since on or about March 4, 1955, and, whereas 
the parties hereto desire by this instrument, amicably and finally, to 
adjust and settle all matters relating to the partition and division of 

their properties, and the financial obligations arising out of their 
marital relations, and all other rights of either of the parties to any and 
all properties of the other, whether said rights to such property be now 
existent or may hereafter exist by reason of their marital status, and 
whereas the parties hereto desire to make arrangements for the care 
and custody, education and support of their minor child, Marsha Victoria, 
and whereas both parties have consulted and are represented by legal 
counsel of their own choosing, and are fully advised of their respective 
rights, 

“Now, therefore, in consideration of the premises and the mutual 
covenants and agreements herein contained, and in further considera- 
tion of the sum of $1.00 in hand paid by each of the parties hereto, to 


the other, the receipt whereof is hereby severally acknowledged, the 


parties hereunto covenant and agree as follows: 
oe * * * * 


06 "14, Each party shall be free and independent of any control, 
restraint, or interference of the other, whether direct or indirect, in 
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all respects, as if each were single and unmarried, and neither shall 
annoy the other in any manner whatsoever, andeach party hereby agrees 
upon a full and final settlement of all questions, and matters of temporary 
alimony, maintenance and support, division of property, dower rights, 
and of all rights of every kind and character, whether known or unknown, 
which now exist and which may hereafter arise or occur to either party 
by reason of their marital relations upon the terms and conditions set 
forth in this agreement. 

ak * * * ak 

o7 "In Witness whereof, the parties have hereunto set their respective 

hands and seals the day and year aforesaid, Earshlie I. Albert, Hugh J. 
Albert," .... 

* * x 

July 16, 1958 
The above-entitled cause came on for further trial at 10:00 a.m. 


* * * * * 


60 BY MR. BOARDMAN: 
* x * 5 ae 

62 Q. At the time you and your husband signed this agreement that I 
have been referring to which was read day before yesterday, you and 
your husband had been separated for more thana year? A. That's 
right. 

63 Q. He had left the house on March 4, 1955, I believe you testified. 
A. To the best of my knowledge it was that date. 

Q. And on that date, March 4, 1955, when he left the home in 
Maryland, were you present at the time he left? A. I was. 

Q. And did you tell him togo? A. I do not remember exactly 
what went on that night. I do remember there was a terrific fight, that 
he had come in the early hours of the morning, and that he left. That 
is all I remember. 

Q. Don't you recall that you ordered him to get out of the house? 
A. Ido not. 


Q. Did you hit him over the head? A. Both of us were hitting 
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one another. I probably hit him over the head. I will not say I did. 

Q. You hit him first, didn't you? A. I don't recall. 

Q. Didn't you later, in a telephone conversation to Mrs. McGrath, 
tell her that you had ordered him out and that you had hit him over the 
head and tried to kill him? A. No. 

Q. Have you ever lived with him since March 4, 1956? A. I 

have not. 

Q. 1955, excuse me. Have you lived with him since March 4, 
1955? A. Ihave not. 

* id x * * 

67 Q. And when is the first time that you saw her when you were 
with a detective or operative? A. I don't recall; I don't remember. 
It was prior to this time. I know it was in the spring. I know the 
weather was beginning to become warm; that is all I know. I don't 
remember the dates exactly. 

Q. Was it before or after May 9, 1956? The date of the agree- 
ment signed by you and your husband? A. Oh, it was around -- it 
was before then, but I don't recall just how much before. 

Q. Sometime in the first part of the year in warm weather, but 
before May 9; is that correct? A. What do you want to consider the 
first part of the year, sir? 

Q. The part of the year after January 1, but prior to May 9. 

A. That's right. 
Q. It was in warm weather, but before May 9? A. I didn’t say 


it was in warm weather. I said the weather had begun to -- well, spring 


was here. That is all I can say. 
68 Q. All right. Now, where was Mrs. McGrath when you saw her 

on that occasion? A. She was in the car with my husband. 

Q. Where? A. Driving into the alley in back of 1500 Massa- 
chusetts Avenue. 

x * * * 

REDIRECT EXAMINATION 
BY MR. WILLCHER: 
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Q. Mrs. Albert, did you give your husband a license to commit 
adultery with Mrs. McGrath? A. I did not. 
* ok * * 
MARGARET McGRATH 
was called to the stand by counsel for the plaintiff, and having been duly 
Sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Your name is Margaret C. McGrath? A. That's right. 
Q. And you live at 1500 Massachusetts Avenue, Northwest? 
A. That's right. 
Q. And how long have you lived there, Mrs. McGrath? A. Six 
years. | 
* * He * ak 
80 Q. How long have you know Mr. Albert? A. Since the fall of 
1953. 
Q. And it is true, is it not, that you met him in the cocktail room 


of the Carlton Hotel? A. That is true. 
* * * * x 


Q. When did )you find out he was a married man? A. Around 
that time. 
Q. By “around that time," you mean a short period of time after 
that? A. That's right. 
81 Q. And you saw him numerous times between October 1953 and 


May of 1956; isn't that correct? A. You might call it numerous 
times, yes. 
Q. And he visited your apartment quite frequently during those 
occasions that you saw him; isn't that correct? A. Yes. 
x * * * *x 
83 Q. Now, you continued your acquaintance and social contact with 
Mr. Albert after you knew he was a married man? A. My acquaint- 


ance with him was very limited. 
* * 
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THE WITNESS: Yes. 
BY MR. WILLCHER: 

Q. And you continued your acquaintance with him after your tele- 
phone conversation with Mrs. Albert? A. That is correct. 

Q. And after physical fights with Mrs. Albert; isn't that also 
correct? A. Correct. 

Q. Now, you went out of town with Mr. Albert on a trip that lasted 
more than a day, didn't you? A. Occasionally. 

Q. You stayed at the home of Mr. and Mrs. Paul Myers with Mr. 
Albert, in Arlington, Virginia, did you not? A, That is correct. 

Q. And you went to the home of your mother and step-father in 
Harrisburg, Pennsylvania on several occasions, where you spent the 

84 night in the home at the same time Mr. Albert was there; isn't 
that correct? A. Correct. 

Q. As a matter of fact, you went to your parents’ home with Mr. 
Albert on at least six or seven occasions; isn't that correct? A. That 
is correct. 

Q. I think that you have testified that you discontinued your rela- 


tionship with Mr. Albert sometime this past year; isn't that correct? 


A. That is correct. Not this past year; the last year. 
Q. 1957? A. That is correct. 
Q. Now, on thenight that Mrs. Albert came to your apartment 
with the gentlemen, how were you dressed? A. A brassiere, girdle, 
slip, stockings, and slippers. 
Q. You didn't have ona dress, did you? A. Not at the time. 
Q. Just your undergarments. A. If you call them undergarments. 
Q. Don't you call them undergarments? A. I guess I would. 
Q. And at the time that these people knocked at your door and 
came into your apartment,that was somewhere around midnight or there- 
after? A. Around midnight. 
@. And you had been there with Mr. Albert since about nine o'clock 
that evening? A. Not that entire time; not since nine. Since 9:20, 
and not all the time from 9:20. 
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Q. Since approximately 9:20; is that correct? A. But he was 
not there all the time from 9:20 until midnight. 
Q. He was gone long enough to get a morning newspaper; is that 
right? A. To get the newspapers, yes; one for me and one for him. 
x * * * * 

121 (Thereupon, the jurors were excused and the Court heard a 
motion for the Court to direct the jury to return a verdict in favor of the 
defendant in all respects raised by the Complaint. 

Motion was denied, at the same time taking it under advisement 
for ruling after the verdict of the jury. * * *) 
x * * * * 
157 July 17, 1958 
The above-entitled cause came on for further trial at 10:00 a.m. 
* * * * * 

189 MR. BOARDMAN: Now, I ask Your Honor either to, as a 
matter of record, to take judicial notice of that specific section of the 
Maryland Code, which I don't have, but I think Your Honor has -- I be- 
lieve it is 75-C. 

THE COURT: The Court will take judicial notice of the provi- 
sions of Article 75-C of the Code of Maryland. 


* * * * 


(The Court charged the jury as follows: ) 
x ak *x * 

198 THE COURT: * * * Now then, we pass to a consideration 
generally of the facts in this case. Basically, the plaintiff, by her 
action, seeks to recover the amount of $50,000.00 in damages from the 
defendant upon charges that the defendant alienated the affection of the 

199 plaintiff's husband, and that she committed criminal conversation 
with the plaintiff's husband. In other words, in this case the plaintiff 


has sued the defendant for damages in two alleged causes of action which, 


in law, are separate and distinct. One of the causes of action is known 
in the law as an action for alienation of affections, and the other is known 


in law as an action for criminal conversation. In arriving at your verdict, 
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the jury must consider each said causes of actions separately, weigh 
separately the evidence that is relevant to each separate cause of action, 
and award damages, if any, for each cause of action separately. 

What is alienation of affection? At the common law of England 
from which our law has been derived, there were two forms of action, 
that is, two types of cases which might be initiated when one spouse felt 
someone had interfered with his marital relationship with his husband 
or wife. One of these causes of action was for enticing the wife or the 
husband away. In this case, the enticing of the husband away from the 
wife. There was another type of action at common law which was known 
as seduction. This type of action is not especially in this case except 
insofar as Seduction is a part of the action which we now call criminal 
conversation, and which I will define for you later. 

200 Alienation of affection, then, is enticing a wife or a husband away 
from her lawful spouse. Alienation of affection differs from criminal 
conversation in that criminal conversation requires proof of the commis- 
sion of adultery. 

What are the three elements necessary to establish alienation of 
affection? They are, first, the plaintiff must prove a wrongful conduct 
on the part of the defendant. Second, a loss of affection or consortium. 
And, third, a causal connection between the defendant's conduct and this 
loss of consortium. The term “'consortium™ has been used in this case 
on a number of occasions, and I intend to define it to you specifically 
and exactly in a few minutes. 

A lack of affection for the other spouse is no defense to an action 
for alienation of affection. In other words, the defendant in an aliena- 
tion of affection case, cannot defend the action by saying, "Well, this 
husband and wife didn't love each other anyway.'"' The law says that 
there is always a possibility of reconciliation of a re-establishment of 
the proper marital relationship, and, consequently, it is no defense for 


an action of alienation of affection for the defendant to say, "Well, this 


marriage wasn't going very well anyway, and, consequently, I should 


not be held responsible for breaking it up." 
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In alienation of affection cases, however, the following may be 

201 shown and considered as tending to mitigate or lessen damages: 
Lack of affection between the husband and wife, indifference or repug- 
nance on the part of the plaintiff spouse towards the plaintiff, an unhappy 
marital relation previous to the beginning of the relationship with the 
defendant, estrangement and living apart of the spouses at the time of 
the alleged wrongful acts of the defendant, and any other factors of this 
kind. In other. words, proof that the marriage between the plaintiff 
and her husband was not going very well may be considered by you only 
insofar as it mitigates the damage suffered by the plaintiff, if you find 
upon all of the elements of the case that the plaintiff is entitled to recover. 

The law does not require of the plaintiff in an alienation of affec- 
tion case direct and positive evidence in order to prove the case. The _. 
burden is upon the plaintiff to prove by a preponderance of the evidence 
that the defendant, either wholly or partially, intentionally alienated the 
affection of the plaintiff's former husband from her, but this may be 
proven by circumstantial evidence. It is not necessary that any one act 
or circumstance be sufficient to prove the case. But, if after consider- 
ing all of the circumstances in the case, with all reasonable and natural 
inferences to be drawn therefrom, the jury is satisfied from a prepon- 
derance of the evidence that the defendant wrongfully and intentionally 

202 alienated the affection of the plaintiff's husband, then your verdict 
should be for the plaintiff for alienation of affection. 

You are instructed that the basis for this alienation of affection 
case is the loss of consortium, that is, the right which accrues to each 
of the parties as a result of the marriage to the comfort, the sexual rela- 
tions, the companionship, the love, the affection, and the cooperation of 
the other spouse. This term "consortium" is defined in another way: 
Consortium, or loss of consortium, may be defined as the loss of that 
right which flows from the marriage relationship and which accrues to 
both of the parties to the marriage. It consists of the conjugal fellow- 
ship, the company and services of the wife to the husband, and the hus- 


band to the wife. It includes within its meaning, love, affection, com- 
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panionship, sexual relationship, and the like, which flow from the mar- 
riage relationship. 

You are instructed as a matter of law that a wife is entitled to the 
comfort and the society, the companionship and the support of her hus- 
band. Any interference with these rights is a violation, not only of the 
natural right, but also of the legal right arising out of this marriage 
relationship. 

Any unhappy relations that may have existed between the plaintiff 
and her husband, not caused by the conduct of the defendant, may affect 

203 the question of damages, but, as I said to you before, they are in 
no sense a justification for the defendant's alleged wrongful actions. 


If you find by a fair preponderance of the evidence that the defen- 


dant intentionally conducted herself in such fashion, or committed acts 
with the knowledge of the plaintiff's marriage to Mr. Albert, the natural 
and probable tendency of which was to interfere with such marriage, and 
to alienate the affections, if any there were, of the plaintiff's husband 
towards the plaintiff, and that as a direct result thereof, the husband's 
affections were alienated, then your verdict in this action and upon this 
count of the Complaint, should be for the plaintiff and against the defen- 
dant. 

In this case there is evidence that the plaintiff had lost the con- 
sortium of her husband, Hugh J. Albert, at some time before June 12, 
1956 when this proceeding was commenced by the plaintiff in this Court. 
You are instructed that the plaintiff is not entitled to recover damages 
from the defendant, Margaret C. McGrath, unless it has been established 
by the evidence that the loss of consortium suffered by the plaintiff was 
brought about in Some measure by the wrongful conduct of the defendant. 
In this connection, it is not necessary that the defendant's alleged actions 
be the sole cause of such alienation of affection. In order for the plain- 

204  __—sw tiff to recover, she needs only establish by a fair preponderance of 
the evidence that the defendant's actions were a substantial or controlling 
factor in causing the alleged loss of the husband's affections. 

This is somewhat repetitious, but in order to make certain that all 
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of the points are covered, I am going to point out to you that as a matter 
of law it is no defense to the claim of the plaintiff for damages for alienat- 
ing the affections of her husband, or for having sexual relations with him, 
that the husband may have had little or no affection for the plaintiff, and 
whether the plaintiff and her husband were living together or apart at the 
time of the alleged wrongful acts of the defendant, or that the husband of 
the plaintiff was the moving party, and was more at fault than the defen- 
dant was in the alleged affair between them. 

An action for alienation of affections is broader than the term 
implies, and it is, in full legal meaning, an action for the loss of matri- 
monial consortium. As I have said to you, consortium includes within 
its meaning all of the advantages that normally accrue to a husband or 
wife by reason of the relationship of marriage between them, such as 
living together in conjugal fellowship, mutual aid and comfort, coopera- 
tion for mutual benefit, love and affection, and the privilege of sexual 

205 intercourse. Therefore, the loss of affection is one of the many 
elements to be considered in measuring the damage suffered through the 
loss of consortium. 

* * % * x 

206 You are instructed, as a matter of law, that if your verdict is for 
the plaintiff upon the charge of alienation of affection, you shall, in as- 
Sessing the plaintiff's damage, award her such sums as you believe from 
the evidence will reasonably compensate the plaintiff for the loss of her 
husband's society, assistance, affection, companionship, and support, 
and for any mental suffering and humiliation that the plaintiff sustained. 

To say this ina little varying manner, you are instructed, as a 
matter of law, that if you find that the defendant, Margaret C. McGrath, 
wilfully conducted herself towards the plaintiff's husband in such a fashion 
as to alienate the affections of the plaintiff's husband, and for the purpose 
of diverting the affections of the plaintiff's husband from the plaintiff to 

207 the defendant, and that as a result thereof the plaintiff lost the af- 
fections of her husband, then your verdict herein should be for the plain- 


tiff and against the defendant. 
x * 


* * cd 





23 
208 You are instructed that if you find from the evidence that the plain- 
tiff did, in fact, suffer a loss of consortium, but that said loss was solely 


the result of differences between the plaintiff and her husband in the con- 
duct of their affairs, excluding entirely the conduct of the defendant, then 
your verdict must be for the defendant upon the alienation of affections 
claim. It is, of course, necessary that all twelve of you agree upon 
209 your verdict. 
* * * * * 
213 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: As to the action of alienation of af- 
fections, do you find for the plaintiff or the defendant? 

THE. FOREMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: Five thousand dollars. 

THE DEPUTY CLERK: As to the action of criminal conversa- 
tion, do you find for the plaintiff or the defendant? 

THE FOREMAN: For the defendant. 

THE DEPUTY CLERK: Members of the jury, your foreman 
says that your verdict in this case as to the action of alienation of af- 
fections is that you find for the plaintiff in the sum of five thousand dol- 
lars, and as to the action of criminal conversation you find for the de- 


fendant, and that is your verdict, so say you each and all. 
5 * * *x 
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[ Filed July 18, 1958] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 14th day of July, 
1958, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

Aloizas Valusis Zenobia C. Lewis 

Patrick V. Martino Ellwood T. Pessagno 

Edward A. Bacon Charles E. Whiting 

Isaac M. Feldman Grace A. Henderson 

William C. Leapley Barbara J. Edwards 

Charles S. Gibson Harry L. Sanford 


who, after having been duly sworn to well and truly try the issues . Aliena- 
tion of Affections between Earshlie I. Albert, plaintiff and Margaret C. 


McGrath, defendant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 18th day of July, 1958, that they 
find the issues aforesaid in favor of the plaintiff and that the money pay- 


able to her by the defendant by reason of the premises is the sum of 
FIVE THOUSAND ($5,000.00) DOLLARS. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of FIVE THOUSAND ($5,000.00) DOLLARS together 
with costs. 

Harry M. Hull, Clerk, 


By /s/ Daniel J. Mencoboni 
Deputy Clerk. 


By direction of 
Judge EDWARD A. TAMM 


Se le Wendi ate aes 
[ Filed July 25, 1958] 
MOTION FOR JUDGMENT FOR DEFENDANT NOTWITH- 


STANDING VERDICT 
SS EE ee ee 


The defendant having moved the court at the close of the evidence 
offered by the plaintiff and also at the close of all the evidence to direct 
a verdict in favor of the defendant upon the grounds hereinafter specified 


b 


and the court having reserved final decision on said motions under the 
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provisions of Rule 50 (b) of the Federal Rules of Civil Procedure, the 


defendant now moves the court to set aside the verdict rendered herein 
in favor of the plaintiff on her claim for damages for alienation of affec- 
tions, to set aside any judgment that may have been entered on said 
verdict, and to enter herein a judgment in favor of the defendant on the 
aforesaid claim, upon the following grounds: 

1, From the evidence it is undisputed that the injuries suffered 
by the plaintiff were sustained by her in the State of Maryland where she 
is a resident, and the action for alienation of affections having been 
abolished and prohibited in the State of Maryland the plaintiff had no law- 
ful cause of action upon which to litigate in the District of Columbia. 

2. With respect to the loss of consortium and alienation of affec- 
tions suffered by the plaintiff there was no evidence showing that the de- 
fendant was the aggressor as between her and the husband of the plaintiff 
or that her conduct was the procuring cause of the separation of said 
husband from the plaintiff or of his loss of affection for the plaintiff. 


/s/ Jean M. Boardman 
* *K x 


Attorney for Defendant 
[ Certificate of Mailing] 


[ Filed July 31, 1958] 
MEMORANDUM OPINION 
The present action is a suit filed by Mrs. Earshlie I. Albert against 
the defendant, Mrs. Margaret C. McGrath. The complaint is set forth 
in two counts~--count one charging the defendant with having alienated the 
affections of the plaintiff's husband, Mr. Albert, and count two charging 
the defendant with having had criminal conversation with Mr. Albert. 


At the close of the plaintiff's case, the defendant moved for a 
directed verdict as to both counts of the complaint. This Court took the 
motion under advisement and required the defendant to offer her evidence. 
At the conclusion of all of the evidence, the defendant renewed her motion 
to dismiss, and the Court acting under Rule 50(b), Federal Rules of Civil 
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Procedure, continued the motion under advisement. After instruction 
to the jury, both issues were submitted to the jury. The jury returned 
a verdict on count one of the complaint in favor of the plaintiff in the sum 
of $5,000.00 but found for the defendant as to count two of the complaint. 
Thereafter, the defendant filed a motion for judgment n.o.v. to which 
the plaintiff filed objection, and hearing was waived on this motion. 

The defendant sets forth two contentions in support of her motion 
for a directed verdict as to count one of the complaint. Her first conten- 
tion is that as a matter of law this action for alienation of affections can- 
not be maintained because the law of Maryland is the governing law, and 
that state has abolished such an action. (Annotated Code of Maryland, 
Art. 75(c).) Her second point is that the plaintiff has not shown that 
the ‘loss of consortium’ which is the gist of such an action was caused 
by the defendant. 

Regarding her first point, defendant's argument is briefly this: 
The plaintiff and her husband were residents of Maryland at the time the 
alleged alienation ofiaffections took place; the plaintiff has maintained 
her residence in Maryland to the present; and, the injury or damage 
complained of did not occur in the District of Columbia but rather in 
Maryland which, as stated above, was the site of the home of the plain- 
tiff and her husband. Defendant argues that since the basis for such an 
action is loss of consortium, this injury could occur only at the marital 
domicile and thus, the law of the marital domicile should apply. As 
previously pointed out, an application of Maryland law to the present 
situation would deprive this plaintiff of a cause of action for alienation 
of affections. 

As stated previously, the gist of such an action is loss of consor- 


tium. Chief Justice Shepard in the case of Dodge v. Rush (28 Appeal 
Cases, D.C. 149, at 152) wrote the following: 
“The gist of the action for the alienation of affections 


is said to be the loss of consortium--that is, the loss 
of the conjugal fellowship, company, cooperation, and 


aid of the husband or wife. Loss of consortium is 
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the actionable consequence of the injury, and aliena- 
tion of affections is a matter of aggravation." 


The theory of such an action as this was originally the loss of serv- 
ices: 

"For it was presumed that by the reduction or aliena- 
tion the wife's services were rendered less valuable. 
But whatever may have been the principle, originally, 
upon which this class of action was maintained, it is 
certain that the weight of modern authority bases the 
action on the loss of consortium; that is, the society, 
companionship, conjugal affections, fellowship and 


assistance.’ (Madden on Persons and Domestic 
Relations, p. 166). 


“The husband's interest in his relation with his wife 
first received recognition as a matter of her services 
to him as a servant. Over a period of some centuries 
it took form as something considerably broader than 
this, which was given the name of 'consortium'. 
Consortium was said to be made up of a bundle of legal 
rights to the alliterative trio of the services, society 
and sexual intercourse of the wife. To these elements 
the modern law has added a fourth, that of conjugal af- 
fection. The rights of a husband extend to all four; 
and while it is seldom that the defendant's conduct 
interferes with only one of them, it now seems clear 
in nearly all jurisdictions that such interference with 
any one will be sufficient as a foundation for the action. 
The loss of services essential at the beginning, no longer 
is indispensable and is now only one element upon which 
the action may be based."" (Law of Torts, Prosser, 

p. 683), 


Continuing at page 691: 
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" * * * and in virtually all states, the wife is now 
given the same rights and remedies as the husband, 
either by specific statutes or by a more liberal in- 
terpretation of the Married Women's Acts in recogni- 
tion of social changes." 


Thus, in many jurisdictions the common law disability that attached 
to women has been removed, and the right of a woman to sue in such an 
action as this has been recognized. Such is the law in the District of 
Columbia. Hitaffer v. Argonne, 183 F. 2d 811. 

The basic problem involved in the present case is one of conflicts 
of laws. The action is maintainable in the District of Columbia but has 
been abolished in the state of Maryland. Thus, it becomes necessary 
to determine which body of law is to govern the facts in this case. The 
factual basis for the existence of this conflict problem is that the acts or 
wrongs that effected the alienation took place in the District of Columbia, 
while the injury or damage, according to the defendant, took place in 
Maryland. 

The general rule of law applicable in conflict situations in tort 
actions is stated in Orr v. Sasseman, 239 F. 2d 182: 

“The law of the place where the tort or wrong has been 
committed is the law by which liability is to be 
determined. The place of the wrong is the place 
where the injury was sutained rather than where the 
acts were committed. It is the place where the last 
event necessary to make an actor liable for an alleged 
tort takes place." 


Also, “the place of wrong is in the state where the last event neces- 
Sary to make an actor liable for an alleged tort takes place." (Restate- 
ment, Conflicts of Law, Sec. 377). 

The defendant, in addition to relying upon the general rule as 
stated above, also relies upon the case of Eastern Air Lines v. Union 


Trust Co., 221 F. 2d 62, and upon the case of Bernstein v. National 
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Broadcasting Co., 129 F. Supp. 817, aff'd at 232 F. 2d 369. Inthe 
first of these cited cases,the court does no more than restate the general 
rule regarding tort situations coupled with a conflict of law question and 
states why the general rule does not apply in that case. The majority 
of the court held that the law of the state where the negligence or wrong- 
ful acts took place should measure the extent of the damages rather than 
the law of the District of Columbia where the injury actually took place. 
However, the basis for this ruling was an interpretation of the Federal 
Tort Claims Act which, the majority of the court held, disregarded the 
general rule by reason of its wording. The court at p. 80 wrote: 
“The general conflicts rule disregards the place of 

the negligent act or omission and instead, uses the 

law of the place where the injury was sustained. 

My brothers Edgertonad Fahy * * * hold that 

Congress thus provided in explicit terms for the 

Government's liability to be measured under the 

law of the place where its negligent employee's act 

or omission occurred, and that therefore the Act 

requires Virginia law to be applied in this case." 


In the second cited case relied upon by the defendant, Bernstein v. 


National Broadcasting Co., supra, many issues were presented to the 


trial court--one of which being a conflict of law situation involving tort 
liability. The action was based on invasion of privacy by publication 
through a television broadcast. The publication was set in motion in 
New York with the acting of the story and transmission was completed 
in the District of Columbia. The trial court held that the impact took 
place in the jurisdiction where the plaintiff was when his feelings were 
wounded, (There was a dispute as to whether the law of the District of 
Columbia, or the law of Virginia, would apply. The plaintiff admitted 
that his domicile was in Virginia but contended that his greater number 
of contacts were in the District of Columbia) Judge Richmond Keech, 
whose opinion the Court of Appeals for the District of Columbia adopted, 
held that since the gravamen of the action is injury to the feelings of the 
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plaintiff, the mental anguish and distress caused by publication and as 
this tort is a personal injury, “the question whether the plaintiff has a 
cause of action on the facts stated by him should be determined by the 
law of the jurisdiction where he sustained the injury." 
“Thus * * * although the publication was set in motion 

in New York with the acting of the story, and the trans- 

mission was completed in the District of Columbia by 

WNBW, the harm did not occur until the impact of the 

telecast upon the plaintiff, in whatever jurisdiction he 

may be considered to have had his situs." (At pgs. 

825, 826). 


The main authority relied upon by the plaintiff is the case of 
Gordon v. Parker, 83 F. Supp. 40, aff'd at 178 F. 2d 888. However, 
the case of Gordon v. Parker, supra, is discussed in the case of Orr v. 


Sasseman, supra, and will be treated subsequently in the discussion of 


the Orr case. 

The situation in the Orr case was as follows: The plaintiff Sasse- 
man was a resident of Illinois and the defendant Orr resided in Georgia. 
The plaintiff and his wife spent the Christmas Holidays of 1954 in Georgia 
with his wife’s parents. The defendant was a friend of the parents and 
a frequent visitor in their home. Orr had met the plaintiff's wife two 
years previous to 1954 and had seen her on one other occasion before 
Christmas of 1954. After New Year's Day, the plaintiff returned to 
Mlinois, and his wife remained in Georgia until early February. It is 
during this period that the defendant is said to have alienated the affec- 
tions of the plaintiff's wife. During this time, the defendant saw Mrs. 
Sasseman on a few occasions, took her on a fishing trip in the company 
of others that lasted for about two days and three nights. Mrs. Sasse- 
man also accompanied the defendant on a business trip that lasted about 
three hours. Testimony at the trial showed that when she returned to 
her home in Illinois, she confessed to a friend her affection for Orr, 
that their relationship was on a friendly basis, and that he had kissed her. 
She also told her friend, who testified, that she did not think that she 
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loved her husband any more and that her friends and some of her other 
relatives in Atlanta liked Orr and “thought they made a darling couple." 
(p. 184). 

The Court also received evidence of events that took place after 
Mrs, Sasseman left Georgia. On one occasion she and one of her 
children accompanied Orr and five others on a ten day cruise. Also, 
there was evidence of a series of meetings in Chicago between Orr and 
Mrs. Sasseman, one of which occurred in his hotel room. 

The conflicts question arose in this manner: Under Llinois law, 
where the defendant claimed the tort took place--if it took place at all-- 
recovery by a plaintiff is limited to actual damages sustained. Under 
Georgia law, however, where the action was brought, punitive damages 
may be recovered, as well as actual damages, and also compensation 
for wounded feelings. The jury returned a verdict for the plaintiff in 


the sum of $17,500.00. The court, on appeal, said that the questions 


presented, “are but aspects of the single problem of whether the evidence 
showed a cause of action accrued in the state of Georgia." (p. 184). 
In discussing the conflicts problem on appeal, the court wrote at 
page 186 the following: 
“In Gordon vs. Parker, D.C. Mass., 1949, 

83 F. Supp. 40, a case was presented with a factual 

situation very like that which confronts us. The 

case iS probably the only one dealing with conflict 

of laws on issues of liability for alienation of affec- 

tions and similar causes of action. In the cited case 

the plaintiff husband had resided with his wife in 

Pennsylvania. The defendant, a resident of Mas- 

sachusetts, was sued there for the alienation of the 

affections of the plaintiff's wife. Pennsylvania, by 

Statute, had abolished this cause of action. Mas- 

sachusetts had not. Massachusetts adhered to the 

doctrine of determining tort liability by the law of 

the place where the wrong occurred. It was held 
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that the Massachusetts law applied and the action 
could be maintained. A judgment for the plaintiff 
was affirmed but the conflict of laws question was 
not presented on appeal. Parker vs. Gordon, 1 
Cir., 1949, 178 F. 2d 888. 


"In the case before us the district judge, with pains- 
taking care, instructed the jury as to the contentions 
of the parties as to where the cause of action accrued 
and commented upon the right of recovery under the 
laws of each of the states. The jury was charged 
that the cause of action accrues when there is a loss 
of consortium and adequately explained the meaning 


of ‘loss of consortium.’ The jury was told that if 


there was a loss of consortium occurring in [linois 
then the verdict would be for the plaintiff. No ob- 
jection was made to these or any of the other instruc- 
tions of the court. We cannot say, as a matter of 
law, that there could not have been an alienation of 
the affections of the plaintiff's wife in Georgia. The 
jury has said that there was. Its verdict forecloses 
the question." 


Judge Wyzanski in the case of Gordon v. Parker, Supra, determined 
that Massachusetts law should apply because, he stated, aside from 
Pennsylvania having an interest in the case, Massachusetts also had an 
interest, for that is where the alleged misconduct took place and where 
the alleged wrongdoer lives, and impliedly concludes that Pennsylvania 
interests do not outweigh Massachusetts interests. 

Also, at page 42 he writes: 

“Moreover, departures from the territorial view of 
torts ought not to be lightly undertaken. There was 
a time in Anglo-American history when persons from 
abroad did not have the full benefit or burden of local 
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private law * * * . It is therefore not necessarily 
a forward step for courts now to adopt a doctrine that 
in all matrimonial tort cases the right to maintain a 
Suit against a local defendant on account of local 
conduct turns on the matrimonial domicil of the 
plaintiff. To be sure, technically this will not re- 
introduce a doctrine of personal disability. For the 
doctrine will make the applicable rule depend not on 
the person of the plaintiff or his lack of local citizen- 
ship, but on a relationship involving him, his foreign 
Spouse and his foreign state. Yet the lay plaintiff 
will regard the distinction as involving a personal 
discrimination against him rather than as a step toward 
comity between states. This would be particularly 
true if the rule should be applied to a plaintiff who was 
formally domiciled in one state but who spent most 
of his time with his wife in the state where the mis- 


conduct occurred, 


“Furthermore, up to now I have assumed what is by 
no means clear, that the present case involves some 
implied Pennsylvania policy. So far as appears, 
Pennsylvania has no general policy that injured spouses 
Should bear their suffering in silence and rely ex- 
clusively upon the forces of social ostracism and 
religious discipline. Pennsylvania was concerned 
with nothaving Pennsylvania courts hear this sordid 
type of controversy and not having Pennsylvania 
citizens and visitors called upon to defend actions 
which have so often been motivated by spiteful or 
ulterior purposes. That is, Pennsylvania has 


spoken qua possible forum and qua possible state of 


defendant's domicil, but not qua state of matrimonial 
domicil. In any event, its policy is not connected 
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with the purification of Massachusetts courts or the 
immunization of Massachusetts defendants who have 
been acting illicitly in Massachusetts. 


“My conclusion finds some support in a decision of 
the Swiss Federal Court which held that where the 
wrong occurred in Switzerland, a plaintiff, subject 
of and domiciled in Denmark, could bring an action 
in Switzerland for disruption of marriage, despite 
the contrary Danish law." 


It seems that the basic reason for Judge Wyzanski's applying the 
law of Massachusetts was a “balancing of interests" with the decision 
that Massachusetts had a greater interest than Pennsylvania, the marital 
domicile. 

The nature of the right to, or of, consortium must be considered 
in determining the basis of the plaintiff's claim in this case. This 
nature is discussed, defined and described in many texts and recorded 


cases. The Court refers especially to the case of Hipp v. E. I. Dupont 


de Nemours and Co., etal, 108S.E. 318, 18 A.L.R. 873, citing 


Flandermeyer v. Cooper, 85 Ohio St. 327 which, in turn, cited Cooley 
on Torts (3rd Ed., p. 477). |The Court refers further to Hinnant v. 
Tide Water Power Co., 126S.E. 307, 37 A.L.R. 889; Pratt v. Daly, 
Arizona Sup. Ct. 104 P. 2d 147, 130 A.L.R. 341 which, in turn, quotes 
approvingly Foot v..Card, 58 Conn. 1. The Court also refers to the 
Restatement of the Laws treatment of "Torts," Sec. 683, comment d, 
and to Prosser's Law of Torts at page 685. In action for loss of con- 
sortium, loss must be evidenced to establish a cause of action. The 
“change in the state,of mind" must be evidenced by some external 
conduct. Logically, then, there is no cause of action until there is 
evidence of the loss of consortium, but this essential element of the 
cause of action occurs only at the matrimonial domicle and, consequent- 
ly, under the general conflicts rule, the law of the matrimonial domicile 
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will govern. The Court, accordingly, grants the defendant's motion 
for judgment -non obstante verdicto. Counsel will submit appropriate 
order, 


/s/ Edward A. Tamm 
JUDGE 


Dated: July 31, 1958 


[ Filed October 10, 1958] 
JUDGMENT FOR DEFENDANT NOTWITHSTANDING 
VERDICT 

Upon consideration of the motion of the defendant to set aside the 
verdict and the judgment entered therein in favor of the plaintiff in the 
above-entitled action and to enter judgment in favor of the defendant not- 
withstanding the verdict, and the court having filed herein a memo- 
randum opinion, it is by the court this 10th day of October, 1958, 

ADJUDGED and ORDERED that the verdict and the judgment 
heretofore entered in the above-entitled action in favor of the plaintiff 
on her claim for damages for alienation of affections are hereby set 
aside, and judgment is hereby awarded to the defendant with respect to 
said claim. 


/s/ Edward A. Tamm 
Judge 


Approved as to form: 
/s/ Arthur L. Willcher 
Attorney for Plaintiff 


/s/ Jean M. Boardman 
Attorney for Defendant 
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[ Filed October 13, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 13th day of October, 1958, that 
Earshlie I, Albert, plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 10th day of October, 1958 in favor of Margaret C. McGrath 
against said Earshlie I. Albert. 


: /s/ Arthur L. Willcher 
| Attorney for Plaintiff 


[ Certificate of Mailing] - 
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(i) 


QUESTIONS PRESENTED 


In addition to the question stated by the appellant, 
there is presented, if reached, the question as to whether 


or not an action for alienation of affections can be 
sustained without proof that as between the defendant and 
the plaintiff's spouse the defendant was the aggressor. 
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SUMMARY OF ARGUMENT 


ARGUMENT: 
I. Law of Maryland Applies 
II. No Evidence of Aggression 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,894 


EARSHLIE I. ALBERT, 
Appellant, 


MARGARET C. McGRATH, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The time plaintiff found her husband in the apartment of the defen- 


dant (referred to in the third paragraph of her statement) was long after 


her husband had separated from her and was after she had entered into 

a written contract with him in which it had been agreed that each should 
be free and independent of any control, restraint, or interference of the 

other, whether direct or indirect, in all respects as if each were single 
and unmarried. (J.A. 12-14). 
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At the close of the evidence offered by the plaintiff and again at the 
close of all the evidence, the attorney for the defendant orally moved the 
court to direct a verdict in her favor on the claim for damages for aliena- 
tion of affections upon the two grounds that later were repeated in the 
written motion for judgment in favor of the defendant notwithstanding 
verdict. Under authority of Rule 50(b) of the Federal Rules of Civil 
Procedure the court reserved decision on said oral motions until after 
the verdict. Following the verdict, the defendant renewed her points by 
filing a written motion for judgment in her favor notwithstanding the 
verdict upon the grounds (1) that the plaintiff having sustained her alleged 
injury at her place of residence in Maryland, where the action for aliena- 
tion of affections has been abolished by statute, she had no legal cause of 
action upon which to litigate in the District of Columbia, and (2) that there 
had been no evidence showing that the defendant had been the aggressor as 
between her and the husband of the plaintiff, or that her conduct had been 
the procuring cause of the alleged injury suffered by the plaintiff. (J.A. 
24-25; also opinion of Judge Tamm, J.A. 25-26). 


The trial judge, in a written opinion, sustained the contention of the 
defendant upon the first ground stated above, but, apparently deeming it 
to be unnecessary, he did not make any ruling upon the second ground. 
(J.A. 25-35). 


SUMMARY OF ARGUMENT 


I.. Prior to the beginning of the association between defendant and 
plaintiff's husband, the plaintiff and her husband had established their 
home in Maryland where they had lived together until their separation in 
1955, and where plaintiff had continued to live until the time of trial. The 
gist of the so-called action for alienation of affections is the loss of con- 


sortium. At the time plaintiff lost the consortium of her husband she was 
living in Maryland, and all of the alleged injuries flowing therefrom were 
Sustained by her while she was a physical resident of Maryland. In 1945, 
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by legislative act, Maryland declared the common-law action for aliena- 
tion of affections to be detrimental to the public policy of the State, 
abolished the action, and made it a criminal offense to bring or threaten 
to bring such an action in any court in the state. It long has been an 
established rule for the settlement of conflicts of laws that the existence 
of a cause of action for tort must be determined in conformity with the 
law of the place where injury was sustained by the plaintiff and not in 
conformity with the law of the place where the tortious acts were com- 
mitted by the defendant. The aforesaid rule has been recognized and 
reaffirmed by the prior decisions of this Court. Therefore, the plain- 
tiff having had no legal cause of action in Maryland, she had no cause of 
action to import into the District of Columbia. 


II. Even if it should be held that plaintiff is entitled to the benefit 
of the substantive law of the District of Columbia, she failed to establish 
by evidence any facts from which it could be inferred that as between the 


defendant and the plaintiff's husband the defendant was the aggressor or 


pursuer or that she was the procuring cause of the alleged injury suffered 
by the plaintiff. The judgment entered in favor of the defendant is sus- 
tainable as a matter of law upon this ground even though it was not ruled 
upon by the trial judge. 


I. 


PLAINTIFF HAVING SUSTAINED HER ALLEGED INJURY 

IN MARYLAND WHERE SHE HAD NO LEGAL CAUSE OF 

ACTION BASED THEREON, SHE HAD NO CAUSE OF 

ACTION ON WHICH TO LITIGATE IN THE DISTRICT OF 

COLUMBIA 

Plaintiff and her husband had moved to Silver Spring, Maryland, in 

1951 or 1952, they lived there together in their jointly owned home until 
the husband separated from her in 1955, and the plaintiff had continued to 


live in Maryland until the time of trial. (J.A. 9-10). There was no 
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evidence or claim that defendant ever associated with plaintiff's husband 
until in 1954 (J.A. 7). 


In 1945, the State of Maryland by legislative act abolished the com- 
mon-law action for damages for alienation of affections. The trial court 
took judicial notice of Article 75C of the Code of Maryland which contains 
the pertinent statutory provisions (J.A. 18), and the said code, 1957 
edition, is available in the Bar Association Library. 


The statute provides: 


"Sec. 2. The rights of action heretofore 
existing to recover sums of money as damages 
for breach of promise to marry . . . and for 
alienation of affections are hereby abolished." 

It is significant that in Section 1 of the aforesaid chapter the action 
for alienation of affections was denounced as being detrimental to public 
policy in Maryland, and that in Subsequent sections it was made a crim- 
inal offense for any party, attorney, or agent to file or threaten to file 
any such action in any court in Maryland. 


The gist of the so-called action for alienation of affections is the 
loss of consortium, which encompasses conjugal fellowship, company, 


co-operation, and aid of the husband or wife; and loss of consortium is 


the actionable consequence of the injury with alienation of affections being 
a matter of aggravation. Dodge v. Rush, 28 App. D.C. 149. 


In the case at bar, plaintiff suffered the loss of consortium in Mary- 
land when her husband separated from her there in March of 1955. (J.A. 6). 
Furthermore, there being no evidence of association between defendant 
and the husband until in 1954(J.A. 7), all the elements of injury and of 
aggravation, whether before or after the physical separation of the plain- 
tiff and her husband, were suffered by plaintiff in Maryland where she 
lived and had her physical existence. 


Having no legal cause of action in the geographical jurisdiction 
where she suffered her alleged injury, plaintiff had no cause of action to 
transport into any other jurisdiction. 
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For a lucid discussion of the principles involved and the leading 
cases which have established such principles, the attention of the court 
is invited to The Conflict of Laws by Joseph Beale, Vol. II, Chapter 9, 
page 1285, et seq., from which the quotations to follow have been se- 
lected: 


“In order to have a wrong it is necessary 
to have a right which is injured by the wrong." 
-- Sec. 377.1. 


"The place where any tort is committed 
depends upon where incidental right of protection 
is injured."" -- Sec. 377.2. 


"It follows that the place of wrong is the 
place where the person or thing harmed is 
situated at the time of the wrong." -- Sec. 377.2. 


"Where the injury is caused not directly but 
as the result of a train of consequences, the place 
of injury presents more difficulties; but these 
difficulties disappear if one keep in mind the fact 
that the right injured is that created by the law to 
protect the person or thing from injury, and that 
the law is the law of the place where the person 
or thing is situated at the time of the injury." -- 
Sec. 377.2. 


"If, therefore, there was no cause of action 
created at the place where the person or thing 
took harm . . . there can be no recovery for tort." 
-- Sec. 378.1. 


In Otey v. Midland Valley R.R. Co., 108 Kan. 755, 197 P. 203, 


Sparks from a locomotive in Kansas had blown across the boundary and 
ignited a barn in Oklahoma where it was held the cause of action arose. 


In Cameron v. Vandergriff, 53 Ark. 381, 13S.W. 1092, a rock 
blasted from a quarry in Indian Territory had crossed the boundary and 
caused an injury in Arkansas where it was held the cause of action arose. 


In Keeler v. Fred T. Ley & Co., 49 F. 2d 872 (First Circuit), 


false representations inducing a conveyance of land in New York were 
held to constitute a cause of action in the jurisdiction where the land was 
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Situated as distinguished from the place where the false representations 
had been made. 


In the opinion cited as Eastern Air Lines v. Union Trust Co., 95 

U.S. App. D.C. 189, | 221 F. 2d 62, there was involved a companion 
action against the United States which had been brought under the Federal 
Tort Claims Act for damages for wrongful death caused by a collision of 
airplanes over the District of Columbia which had resulted from the neg- 
ligent acts of the operators of a control tower located in Virginia. There 
being a limitation on the amount of damages recoverable under the law 
of Virginia but no limitation under the law of the District of Columbia, it 


was necessary to have an adjudication as to which law governed the tort. 


In this connection the opinion says: 


“The general conflicts rule disregards the 
law of the place of the negligent act or omission 
and, instead, uses the law of the place where the 
injury was sustained," 

However, two of the three judges participating in the decision felt 
themselves to be compelled to disregard the general rule and to apply the 
law of Virginia because of the specific language of the Federal Tort Claims 
Act which stipulates that the liability shall be "in accordance with the law 
of the place where the act or omission occurred." Judge Miller, who wrote 
the opinion, thought that it had not been the intent of Congress to reverse 
the general rule and that the aforesaid language should be construed to 
mean “in accordance with the law of the place where the tort occurred." 


In the case at bar, of course, there is no statutory language com- 
pelling the reversal of the general rule which was fully recognized by all 
three judges participating in the aforesaid Opinion. 


In Bernstein v. National Broadcasting Co., 98 U.S. App. D.C. 112, 
232 F. 2d 369, this Court affirmed the decision of Judge Keech of the 
District Court and commended his opinion (129 F. Supp. 817), Saying: 
“District Judge Keech rendered a long, careful and exhaustive cpinion in 
the case. We find nothing to add to his discussion." 
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The essential facts were that various actions seeking to recover 
damages had been brought by a man who claimed that his right to privacy 
had been violated by a television program depicting a disgraceful episode 
in his personal life. The program had been enacted in New York, and it 
had been telecast from there and from stations in other cities in networks 
all over Ameirca with the total result that telecasts had been either made 
or received in many different states. Some of the jurisdictions involved 
recognized a cause of action for privacy while others did not, and it was 
necessary to determine as a matter of law the situs of the alleged tort. 


With the later full endorsement of this Court, Judge Keech solved the 
problem simply by applying the old rule to a modern Situation, and he 
held that the existence of the claimed cause of action was to be deter- 
mined not under the law of the place or places where the program was 
enacted, telecast, or received by others but under the law of the place 
where the plaintiff was physically present when by reason of the impact 
of the telecast upon him his feelings were wounded. 


In his written opinion in the case at bar (J.A. 29-30) Judge Tamm 
thoroughly considered the precedent last cited, and he properly and in- 
escapably concluded that it provided the binding solution to the conflict of 


laws involved in this case. 


It must be conceded that the two cases relied upon by the attorneys 
for the appellant appear to have been decided in a manner repugnant to 
the long-established general rule which has been reaffirmed in this juris- 


diction. 


Although Gordon v. Parker, 83 F. Supp. 40, was affirmed as to the 
judgment by the First Circuit (178 F. 2d 888), the question as to conflict 
of laws was not present on appeal, and the opinion has no greater persua- 


sive authority than the reasons advanced by the individual District Judge. 
Suffice to say that, in the absence of any prior decision of the courts of 
Massachusetis to inform him as to the law of that commonwealth, Judge 

_ Wyzanski completely ignored the numerous American decisions, texts, 
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and restatements which have expounded the basic principles involved, and 
he went all the way to Switzerland to import a precedent to support the 
result favored by him. It is apparent that J udge Wyzanski looked upon 
the action for alienation of affections not merely as a civil remedy for 
the redress of private wrongs but as a quasi-criminal proceeding to 
police the moral conduct of persons within the State of Massachusetts. 


In Orr v. Sasseman, 239 F, 2d 182, the Court after first reaffirm- 
ing the general rule by saying, "The place of the wrong is the place where 
the injury is sustained rather than where the acts were committed, * then, 
Seemingly, applied the rule in reverse by concluding that the husband had 
sustained his injury in Georgia where his wife was and not in Illinois 
where he was when the consortium was lost. 


On the final page of their brief in connection with this appeal, 
counsel for the plaintiff express great concern that unless this Court 


repudiates its former decisions which have recognized the general con- 


flicts rule and permits their client to mulct damages from the defendant, 
the District of Columbia will becomea rendezvous for conniving men and 
women and for erring husbands and wives. 


Rendezvous from where? 
Surely not from Maryland where it is not illegal to alienate affections. 


No, appellant cannot complain if the courts of the District of Colum- 
bia decline to enforce for her benefit a cause of action which she does not 
possess in the state of which she is a citizen and in which she sustained 
her alleged injury, and where she would have been guilty of a statutory 
crime had she asserted there the claim for damages which she is pressing 
here, 
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II 


THERE WAS NO EVIDENCE SHOWING THAT THE DEFEN- 
DANT WAS THE AGGRESSOR OR THE PURSUER AS BE- 
TWEEN HER AND THE PLAINTIFF'S HUSBAND OR THAT 
SHE WAS THE PROCURING CAUSE OF THE LOSS OF 
CONSORTIUM SUFFERED BY THE PLAINTIFF 


Even if the action should be held to be governed by the law of the 
District of Columbia, the plaintiff failed to adduce any evidence tending 
to show that the defendant was the aggressor in her relations with the 


plaintiff's husband or that she was the procuring cause of the injury suf- 
fered by the plaintiff. The judgment in favor of the defendant notwith- 
standing the verdict, therefore, is supported by the second ground of the 


defendant's motion for judgment even though the trial judge did not pass 
upon said ground for the reason that he deemed it unnecessary to do so. 


“To support an action for alienating a hus- 
band's or wife's affections, it must be established 
that the defendant is the enticer. Mere proof of 
abandonment, and that the husband or wife main- 
tains improper relations with the defendant is nat 
sufficient."' Scott v. O'Brien, 129 Ky. 1, 110 
S.W. 260. 


"The mere fact that the husband maintains 
improper relations with the defendant, and re- 
mains away from his family, does not seem to be 
sufficient to support the action. There must be 
some active interference upon the part of the de- 
fendant. The fact that a woman is attractive and 
submissive is not sufficient. There must be some 
evidence from which the conclusion can be drawn 
that she was the pursuer and not merely the 
pursued."' Buchanan v. Foster, 48 N.Y.S. 732. 


"In order to sustain such an action it must 
be shown that defendant was the pursuer; that, 
wilfully and intentionally, he induced and caused 
the wife to cease loving her husband."' Misson v. 
Grossman, 329 Pa. 151, 196 A. 494. 


“The weight of authority is that in alienation 
suits the plaintiff must establish that the defen- 
dant is the enticer -- the active or aggressive party. 
If it develops that plaintiff's spouse was merely bent 
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on the gratification of lust, was not particular 
in the choice of a guilty partner, plaintiff's case 
is not made out. Likewise we think that plain- 
tiff's case would fail if it should appear that for 
any other reason the plaintiff's spouse was the 
pursuer rather than the pursued." Wilson v. 
Bryant, 167 Tenn. 107, 67S.W. 2d 133. 


The attorneys for the plaintiff have caused to be printed in the Joint 
Appendix the evidence adduced on behalf of the plaintiff which they con- 


sider to be of principal importance and it shows only that the defendant 


kept company with the husband of the plaintiff. There is not a scintilla 
of evidence to show that as between them she was the aggressor, the 


pursuer, or the enticer, 


If there has been anything omitted from the Joint Appendix that the 
attorneys for the plaintiff think would bolster their case, they are invited 
to cite it from the Transcript of Proceedings which is on file as a part of 
the record. 


Although it has not been printed in the Joint Appendix, the testimony 
of the defendant, which is to be found in the Transcript of Proceedings 
commencing with page 122, gives her account of the aggressive manner 
in which from the beginning of their acquaintance the husband of the plain- 
tiff pursued her. Her testimony in this respect was uncontradicted, and 
it supplies nothing to aid the plaintiff's case. 


Counsel for the Plaintiff probably will stress the fact that in 1956 
the husband was found in the apartment of the defendant under circum- 
stances from which an inference of adultery might have been drawn. 
However, and apart from the fact that the jury found in favor of the 
defendant on the claim based upon alleged criminal conversation, the 
Occurrence mentioned was long after the husband had separated from 
the plaintiff in 1955, and it was after the plaintiff on May 9, 1956, had 
signed a written contract agreeing in effect that the husband was free to 
conduct himself as an unmarried man. (J.A. 12-14). 
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CONCLUSION 


The judgment in favor of the defendant notwithstanding the verdict 


Should be affirmed upon either or both of the grounds hereinbefore dis- 
cussed. 


Respectfully submitted, 


JEAN M. BOARDMAN 


910 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellee. 
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The appellee, Margaret C. McGrath, respectfully petitions the 
Court to rehear the above-entitled appeal upon the following ground: 


The appellee in the brief filed on her behalf and in oral orgument 
relied upon a second point as legally sustaining the action of the trial 
court which was that there had been no evidence that the appellee had 
been the aggressor or the pursuer in her relations with the husband of 
the appellant. This point was not noticed or decided in the opinion of 


this court. 
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It is respectfully submitted that if there is merit in the contention, 
aS is indicated by the cases cited in appellee's brief, the appellee is en- 


titled to the benefit of a ruling in her favor. If there is no merit, then 
the trial judges, the members of the bar, and the public should be in- 
formed by the opinion of this court as to what the law of the District of 


Columbia is as it relates to the point in question, 


Shoreham Building 
Washington 5, D. C. 


Attorney for Appellee 
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pellant, Mr. Arthur L. Willcher, Investment Building, Washington 5, 
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